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BEFORE THE COURT OF CHIEF JUDICIAL MAGISTRATE, 

UDALGURI, BTAD, ASSAM. 

 

 
Present :   Shri Gitali Rabha, 

    Chief Judicial Magistrate, 
Udalguri, BTAD, Assam. 

G.R. CASE NO. 1011/14 
(u/S 379  I.P.C.) 

   
 
 STATE of Assam 

-Vs- 

Sri Ritu Deka @ Bapa   …………… Accused person. 
 

 
  

 Advocate appeared for the prosecution : Mr. A. Basumatary 

 Advocate appeared for the defence  : Mr.Bhaskar Sharma  

 
Evidence recorded on  : 19-12-14, 25-03-15, 22-06-15, 05-05-2016.  

Argument heard on : 03-06-2016  

    Judgment delivered on :  08-06-2016. 

 
 

J U D G M E N T 

 
1.  The prosecution case, in brief, is that Rashmi Boro lodged a written ejahar 

before Kairabari police station on 13-9-14 stating inter-alia that same day at 

about 3 P.M., at noon, the  accused Ritu Deka came to her and asked her to 

show “Dhakana”.  Thereafter the accused took five pieces of dhakana from 

her and tried to run away without making the payment. She further stated 

that when she raised hue and cry the public came forward and nabbed the 

accused with stolen dhakana and he was brought before the police station. 

Hence, the informant prayed before the police to take necessary action. 

 
2. After receiving the aforesaid ejahar the Officer-in-Charge of Khairabari police 
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station registered a case u/S 379 I.P.C. The police immediately investigated 

the case. During the course of investigation the Investigating Officer 

arrested the accused and forwarded him to jail. And after completing the 

investigation the Investigating Officer submitted the charge sheet against 

the accused. Hence the prosecution case. 

 
3.  Necessary processes were issued for causing appearance of the accused 

before the court. Accused Ritu Deka appeared before the Court.The copies 

of relevant documents were furnished to him. After perusing the relevant 

documents of case diary and case record charge was framed u/S 379 I.P.C. 

Then the content of charge was read over and explained to the accused to 

which the accused pleads not guilty and claims to the tried. 

 
4.  During the trial the prosecution has examined as many as five Pws including 

the informant and Investigating Officer to bring home the charge. 

Statement u/S 313 Cr.P.C. has been recorded. The defence took the plea of 

total denial.  

 
6.   POINTS FOR DETERMINATION: 

 

I) Whether the accused Ritu Deka @ Bapa had dishonestly removed 

the “Dhakana” from the possession of the informant without her 

consent and thereby committed theft?  

  

5. DISCUSSION, DECESION AND REASONS FOR DECISION: 

6. For convenience of discussion let me go through the definition of theft, as 

has been defined by Section 378, IPC as under: 

“378. Theft—Whoever, intending to take dishonestly any movable property 

out of the possession of any person without that person‟s consent, moves 

that property in order to such taking, is said to commit theft.” 

 
7. The victim of this case, PW-1 Rashmi Boro had stated in her deposition that 

she deals in business of “dhakana”. That day the accused had approached 
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her to show him “dhakana”  and he took the dhakana from her on 

assurance that he will make payment after sometime but when the accused 

did not returned with either payment or “dhakana”, she raised alarm. She 

further stated that hearing her cries the neighbours gathered around her 

and they had caught the accused redhanded with the stolen “dhakana” . 

PW-2 Mukuta Boro had corroborated with PW-1 and stated that when he 

heard cries of PW-1 that the accused had stolen her “dhakana”, so he 

alongwith the public caught the accused redhanded.  

 
8. PW-3 Hazarat Ali, is constable. He had stated that on that day he was on 

duty at Khairabari town, the public caught the theft and handed his custody 

to him. 

 
9. PW-4 Dhaneswar Rabha, a reporter of electronic media, stated that when he 

went to thana to collect information for news, the I.O had shown him stolen 

“dhakana”. He had signed the seizure list as seizure witness. 

 
10. PW-5, the Investigating officer of this case had confirm this fact and 

supported the case of the prosecution and stated that the accused was 

nabbed by the public alongwith the stolen goods and handed over to him. 

PW-5 further lend support to the version of PW-1, by stating that the stolen 

goods were recovered from the possession of accused and he had prepared 

the seizure list on the spot and arrested the accused. Learned Additional PP 

had submitted that the accused Ritu Deka was apprehended by the public 

red handed along with the stolen „Dakhana‟. Thus he submits that the 

prosecution has been able to prove the charge u/S 379 IPC against the 

accused person. 

 
11. Learned counsel of defence submitted that PW 1 is not reliable since she 

had tried to embellish the case. He pointed out that in her FIR she 

mentioned five pieces of „Dakhana‟ were stolen whereas in her evidence in 

chief she had stated that five pieces of „Dakhana‟ and three pieces of „Sadar‟ 

were stolen. Learned defence counsel further pointed out that there is a 

variation regarding the place of occurrence. In her FIR she had stated that 
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the occurrence took place at Khairabari Chowk and in her evidence she 

stated that the occurrence took place while she was returning from 

Bhergaon weekly market. 

 
12. Defence counsel further argued that PW 2 had stated that accused had 

stolen five pieces of „Dakhana‟. But the seizure list shows that two pieces of 

„Dakhana‟, one piece of „Mekhela‟ and two pieces of „Urna‟ had been seized. 

He submits that had the accused been involved in this crime the witnesses 

could have given consistent evidence, but, since it is a fabricated case so 

there is a variation in the evidence of witnesses. He further submits that the 

accused is an innocent person. The prosecution has failed to prove the 

charge against the accused person. He prayed that the accused may be 

acquitted from the charge u/S 379 IPC. 

 
13.  After considering the evidence and submission of both sides, I revisited the 

evidence on record. I reiterated that the accused had been charged under 

section 379 IPC. Thus in order to constitute theft, two necessary ingredients 

have to be established. The first ingredient is dishonestly taking away the 

movable property. The second ingredient is such taking should be without 

the consent of the person.  

 
14. The prosecution witnesses had stated that the accused had approached her 

to show him “dhakana”  and took it from her on assurance that he will make 

payment after sometime and when the accused did not returned with either 

payment or “dhakana”, she raised alarm. She further stated that hearing her 

cries the neighbours gathered around her and they had caught the accused 

redhanded with the stolen “dhakana” . PW-2 Mukuta Boro had corroborated 

with PW-1 and stated that when he heard cries of PW-1 that the accused 

had stolen her “dhakana”, he alongwith the public caught the accused 

redhanded. PW-3 Hazarat Ali had corroborated with PW-1 and PW-2 and 

stated that the public had caught the theft and handed the custody of the 

theft to him. PW-5, the Investigating officer of this case had confirm this fact 

and support the case of the prosecution that the accused was nabbed by the 

public alongwith the stolen goods and handed over to him. PW-5 further 
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lend his support to the version of PW-1, by stating that the stolen goods 

were recovered from the possession of accused and he had prepared the 

seizure list on the spot and arrested the accused. The defence failed to show 

cause why the evidence of PW-1 , PW-2 and  PW-5 should not be believed 

upon. The defence could not show any enmity with the accused or any 

motive to falsely implicate him.  

 
15. Thus I hold that the prosecution evidence stands unrebutable and 

consistent.  The  evidence of PW 1 proves that “dhakana” have been taken 

away from her possession with dishonest intention and without her consent. 

The ingredient under section 379 IPC stands prove against the accused Ritu 

Deka. Hence he stands convicted for committing the offence under section 

379 IPC. 

 
16. Probation: In the instant case, the accused had committed theft, such 

crimes creates insecurity among the common mass. If the general public 

donot feel secured to do business and earn their livelihood, it will be dark 

day for our country. Such facts dis-entitle the accused to the benefit of 

probation. 

17. Hearing on sentence: I have heard the convict and the prosecution on the 

quantum of sentence to be inflicted upon the convict. The defence took the 

plea that the convict is young boy and he has chances to reform. The convict 

has no previous criminal record, I sentence him to simple imprisonment for a 

period of 1(one) month and to pay a fine of Rs 1000/ in default SI for 3 days 

under Section 379 IPC.  

 
Judgment and Order is given under the hand and seal of this Court on 8th 

June‟2016. 

 
 

Dictated and corrected by me: 
 
 
            (Shri G. Rabha) 
    (Shri G. Rabha)     Chief Judicial Magistrate 
 Chief Judicial Magistrate    Udalguri, BTAD, Assam. 
 Udalguri, BTAD, Assam. 
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APPENDIX 

 
A. Prosecution witnesses : PW1 Smt. Rasmi Boro 
     PW 2 Sri Mukuta Boro 
     PW 3 Md. Hazarat Ali  
     PW 4 Sri Dhaneswar Rabha 
     PW 5 SI Bakul Kakati  
      
         
B. Defence witness  : Nil. 

 
7. Documents exhibited : Ext.1 Seizure list 
       Ext.3 Charge-sheet   
       
        
 
      

Chief Judicial Magistrate 
     Udalguri, Assam.  


